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Re: 60-Day Notice of Intent to Sue: Violations of the Endangered Species Act Related to 

the New York and New Jersey Area Contingency Plan  
 
This letter serves as a sixty day notice on behalf of the Center for Biological Diversity (“Center”) 
of intent to sue the U.S. Coast Guard (“USCG”) and the Environmental Protection Agency 
(“EPA”) and their officers, directors and administrators for ongoing and imminent violations of 
the Endangered Species Act (“ESA”) (16 U.S.C. §§ 1531-1544), resulting from the development 
and implementation of the New York and New Jersey Area Contingency Plan for multi-agency 
prevention of and response to oil and hazardous waste spills in the New York Harbor and lower 
Hudson River (“Plan,” “2011 NY/NJ ACP,” or “ACP”). This letter is provided pursuant to the 
60-day notice requirement of the citizen suit provision of the ESA, to the extent such notice is 
deemed necessary by a court. See 16 U.S.C. § 1540(g). 
 
The Port of New York and the lower Hudson River are experiencing an unprecedented boom in 
the transport of oil through the region by rail and barge. Newly shipped oil includes rapidly 
increasing amounts of particularly explosive oil produced by hydraulic fracturing (“fracking”) of 
the North Dakota Bakken shale, and now possibly, includes heavy tar sands bitumen strip-mined 
in Alberta, Canada. This increased transport happens in the context of a past history of  
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catastrophic barge accidents in the area and a very recent history of deadly rail accidents 
throughout North America, involving oil and petroleum products. Your agencies play a critical 
role in preventing and responding to inevitable future rail and barge accidents to minimize oil  
spill impacts. While federal and state agencies have begun recent steps to improve the safety of 
oil transport by rail and barge, legally required actions to protect the region’s most vulnerable 
wildlife from rail and barge oil spills have, up to now, been ignored. 
 
The Plan outlines numerous potential prevention activities and responses to oil or other 
hazardous materials spills, including but not limited to the use of dispersants, surfactants, 
biological additives and bioremediation, the deflection of spilled oil, in situ burning, dredging, 
field testing, and field training. As explained below, each of these response activities may have 
effects, including adverse effects, on species listed under the ESA, which are present in the 
planning area. Species in the planning area listed as endangered or threatened include Atlantic 
sturgeon, shortnose sturgeon, piping plover, roseate tern, green sea turtle, hawksbill sea turtle, 
Kemp’s Ridley sea turtle, leatherback sea turtle, loggerhead sea turtle, blue whale, fin whale, 
humpback whale, North Atlantic right whale, sperm whale, sei whale, and sea beach amaranth, 
and also include red knot, currently proposed for listing. 
 
To date, the federal agencies involved in development and implementation of the Plan have 
failed to complete consultation with the U.S. Fish and Wildlife Services and the National Marine 
Fisheries Service (“Services”), as required under the ESA. 16 U.S.C. § 1536(a)(2). In addition, 
until formal consultation is complete and an incidental take statement is prepared as part of a 
biological opinion, harm to any listed species resulting from spill response activities could 
subject government employees or private workers to substantial civil and even criminal penalties 
under the ESA. 16 U.S.C. §§ 1538(a)(1)(B), 1532(19), 1540(a) and (b). 
 
By this letter, the Center puts the USCG and the EPA (“Lead Agencies”) on official notice that 
their actions regarding the development and implementation of the Plan are in violation of the 
ESA, as described further below. In addition to formal notice of these ESA violations, as 
interested persons, the Center hereby petitions, under the Administrative Procedures Act, the 
Lead Agencies to undertake immediately the revision of the 2011 NY/NJ ACP in light of 
increased rail and barge transport of novel oil products and in light of the latest science on oil 
spill response. See 5 U.S.C. § 553(e). 
 
FACTUAL BACKGROUND 
 

The planning area 
The 2011 NY/NJ ACP governs spill response in the Hudson River south of Troy, the entire New 
York Harbor, a wide variety of tributaries, canals, marshes, channels, streams and seasonal 
springs associated with these water bodies, including parts of the Raritan, Hackensack and 
Passaic Rivers, portions of the Long Island and New Jersey shorelines, and a portion of the 
territorial seas adjacent to these areas. This area contains more than 300 waterfront facilities that 
handle oil or other hazardous substances in significant quantities. 2011 NY/NJ ACP at 9420.1.  
Rail cars are of particular concern in the planning area given their potential for spills in sensitive 
and in remote areas, where deployment of spill response teams could be substantially delayed or 
where clean up could be expected to be slow. 2011 NY/NJ ACP at 9420.11. The Upper New 
York Bay and Kill Van Kull present specific spill challenges given their high rate of traffic. 2011 
NY/NJ ACP at 9420.2. The East River is challenging for its tremendous currents, high traffic, 
and the inability to stop a barge traveling with the current. Id. The Hudson River has been 
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identified as an area of particular concern given areas with rocky bottoms and its ever-present 
currents.  Diamond Isle shoal and its history of groundings is of particular concern. Id.  
 

Oil spill and spill response impacts on wildlife 
The Plan outlines numerous potential responses to oil or other spills including but not limited to 
the use of dispersants, surfactants, biological additives and bioremediation, the deflection of 
spilled oil, in situ burning, dredging, field testing, and field training. As explained below, each of 
these response activities may have effects, including adverse effects, on species listed under the 
ESA, which are present in the planning area. 
 
Catastrophic oil spills and the years-long responses that follow them have become an almost 
common occurrence across the U.S. landscape, with large spills such as from the Exxon Valdez 
and Deepwater Horizon resulting in irreparable regional destruction. At least three spills greater 
than 400,000 gallons of oil or refined petroleum products have occurred within the planning area 
of the ACP, two from vessels and one from an underwater pipeline rupture. More than a dozen 
major spills occurred between 1977 and 1999. One involving 400,000 gallons of heavy oil 
occurred in close proximity to a National Park. 1999 NY/NJ ACP at E-III-1.1 The worst spills are 
often those that involve unrefined, heavy oil. Worst case scenarios envisioned in the Plan 
contemplate the possibility of a spill of as much as millions of gallons of oil. 2011 NY/NJ ACP 
at 9430.4. 
 
In addition to the billions of dollars of economic losses Americans face from these industrial 
disasters, and in addition to obvious safety concerns, our nation’s wildlife has often been locally 
and even regionally devastated by oil spills. While federal, state, and local responses to oil spills 
often lessen the impacts of spills to wildlife, poorly planned or poorly implemented spill 
response activities can also have the opposite effect on wildlife. The 2011 ACP recognizes that 
there are cleaning strategies that do more harm to resources than simply leaving spilled oil in 
place. 2011 NY/NJ ACP at 1630. Only through careful advance planning can agencies maximize 
their ability to mitigate impacts to wildlife and minimize further harm from their response 
efforts. In the case of federally endangered and threatened species, advance consultation to avoid 
adverse impacts is, as explained further below, legally required. 
 
For example, due to currents and tides, spills mid-channel in the Hudson River are unlikely to be 
boomed effectively to prevent unwanted movement of spilled oil. Instead boom might be 
deployed to pocket oil and deflect it to specific areas. 1999 NY/NJ ACP at E-9. Obviously, these 
techniques can only be protective of listed species if their likely locations are known by on-scene 
responders. In the absence of such information, oil could be pocketed directly into important 
listed species habitat. 
 
The same is true for the use of dredging to recover heavy oils, like tar sands oils, from river or 
harbor bottoms on which they have settled. While the presence of toxic heavy oils on river and 
harbor bottoms can be highly destructive of benthic species and other species that feed on them 
farther up the food chain, the act of dredging in response to an oil spill can itself also be highly 
destructive. The impacts of dredging on listed species must be examined in a consultation 
process. 
 

                                                
1 The 2009 New York and New Jersey Area Contingency Plan contains useful information not found in the most 
recent version of the plan. As such, it is occasionally cited in lieu of the more recent plan. 
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Use of dispersants is another important example of an oil spill response measure that might do 
more harm than good. Dispersants are used to break oil into smaller droplets that can break down 
more readily than oil in slicks. The use of dispersants involves a complex calculation of impacts 
as oil, dispersants, and dispersed oil can all have toxic effects on aquatic species from plankton 
to fish to whales. Effects include direct mortality from ingestion, impacts on marine mammals 
from breathing dispersants, and impacts from the coating of birds’ feathers with dispersants or 
dispersed oil.  
 
Dispersants applied in a real-world oil spill setting have been shown to travel up to 180 miles 
and to persist for at least 64 days. Kujawinski, E. B., et al., Fate of Dispersants Associated with 
the Deepwater Horizon Oil Spill, Environmental Science and Technology, 45: 1298-1306, 
(2011). Further, dispersants are now known to behave very differently in fresh compared to salt 
water. Wrenn, B.A., et al., Dispersibility of crude oil in fresh water, Environmental Pollution, 
157: 1807-1814, (2009). Dispersed oil has in the past generally been considered less dangerous 
to wildlife. However, several research teams have shown in just the last year that oil dispersed by 
a common dispersant, Corexit 9500A, is more toxic than either spilled oil or dispersant alone. 
Zhang, Y.Q., et al., Chemical dispersant potentiates crude oil impacts on growth, reproduction, 
and gene expression in Caenorhabditis elegans, Archives of Technology, 87: 371-82, (2013); 
Rico-Martinez, R., Snell, T.W., Shearer, T. L., Synergistic toxicity of Macondo crude oil and 
dispersant Corexit 9500A (R) to the Brachionus plicatilis species complex (Rotifera), 
Environmental Pollution, 173: 5-10 (2013); Goodbody-Gringly, G., et al., Toxicity of Deepwater 
Horizon Source Oil and the Chemical Dispersant, Corexit (R) 9500, to Coral Larvae, PLOS 
ONE, 8: 1, (2013).  
 
Surfactants, biological additives, bioremediation agents, and burning agents all contain 
substances potentially toxic to listed species or to species in their food chains. In situ burning, 
dredging, field testing of spill response methods, and field training exercises all involve actions 
that might have adverse impacts on species, depending on the manner in which they are 
implemented. 
 

Increased oil transport in the planning area 
When the 2011 NY/NJ ACP was last updated, an average of six tankships carrying 300,000 to 
600,000 barrels of oil and 70 barges carrying 20,000 to 200,000 barrels of oil each transited the 
port daily. Annually, 443 million barrels of oil were transported. Storage facilities in the 
planning area included about 25 large facilities capable of storing between one and twenty 
million barrels of oil each.  
 
In the context of this huge movement of oil generally, rail transport of oil is on a rapid upswing. 
In 1999, virtually no crude or refined product was transported downstream. 1999 NY/NJ ACP at 
E-1. At that time, the storage capacity for oil products in the Albany area was approximately nine 
million barrels. Id. at E-2.  In the last several years, the situation has changed abruptly. More 
than one billion gallons of Bakken crude oil alone passed through the Port of Albany by rail last 
year, a huge increase from just a few years ago, and with plans for further increases in the works. 
According to the U.S. Energy Information Administration, oil transported by rail nationwide was 
up 50% in the first half of 2013 from just one year before. That surge has likely only increased 
since, especially at the Port of Albany. 
 
Not just the quantity, but the type of oil transported and inevitably spilled greatly affects the 
impacts of spills, including impacts to natural resources. Lighter fuels, including light crude oils, 
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like that from the Bakken Region of North Dakota, are generally more explosive, more toxic, and 
can penetrate shorelines more quickly and deeply. 2011 NY/NJ ACP at 1630; “Preliminary 
Guidance from Operation Classification," Pipeline and Hazardous Materials Safety 
Administration (“PHMSA”), (Jan. 2, 2014). Heavy oils, including for example the heavy oils and 
diluted bitumen produced from strip-mined Alberta tar sands, persist longer and can smother 
shorelines and the biota that live there. 2011 NY/NJ ACP at 1630. This viscous type of oil, once 
spilled into aquatic environments, creates a nightmare clean up scenario with lasting and perhaps 
irreversible impacts to water quality and aquatic ecosystems. Tar sands oil is not only dangerous 
for its inherent corrosive and acidic properties and for its tendency to sink in water bodies, but 
since it is generally only transported when blended with toxic gas condensates, tar sands present 
a one-two punch to the environment in the event of a spill. The Albany rail terminal for 
shipments of Bakken and possibly tar sands oils is in the Hudson River floodplain, as are the 
transfer facilities that move oil onto barges for shipment downstream to refineries. 
 
As the popular press has widely reported, fiery derailments have recently occurred in North 
Dakota, New Brunswick, Alabama, and in Quebec, the latter causing the death of 47 people and 
incinerating a popular tourist town. Governments have begun to respond. On January 2, 2014, 
the Pipeline and Hazardous Materials Safety Administration issued a safety alert identifying 
Bakken crude oil as more flammable and more subject to explosions than crude oil that has 
traditionally been moved by rail. The agency seemed to suggest that the hazardous nature 
inherent in the transportation of this fracked oil was not being properly acknowledged by 
transporters. 
 
On January 23, 2014, The National Transportation Safety Board (“NTSB”) acknowledged the 
unprecedented increase in oil rail shipments and the significant increase in likely oil spills and 
spill impacts. See Safety Recommendation Letters R-14-001-003 and R-14-004-006. The new 
NTSB recommendations call for increased scrutiny of rail carriers that may not be taking risks 
seriously and increased planning for worst-case spill scenarios. The sheer volume of oil that can 
be moved in a single train was recognized as a particular threat that could result in major 
environmental consequences. Unfortunately, civil penalties for negligent transport of oil by rail 
are often miniscule, do little to improve safety, and may be considered no more than one of many 
costs of the oil transport by rail business.  
 
The Governor of New York recently signed an Executive Order attempting to address 
acknowledged deficiencies in the ACP, especially as regards rail traffic. See New York 
Executive Order 125. The E.O. requires state agencies to petition the federal government to 
upgrade outdated and inadequate oil tanker safety regulations and further requires state agencies 
to provide a fresh assessment of the dangers of moving oil by rail through the State. Governor 
Cuomo’s statement that accompanied the order noted the potential for a “catastrophic accident” 
that would seriously damage the state’s natural resources.  

In early 2014, PHMSA sent violation notices to Hess Corp., Whiting Petroleum Corp. and 
Marathon Oil Co. for improperly loading rail-bound crude oil using the wrong safety packing 
categories. More than half of samples tested in unannounced inspections had been assigned 
incorrect categories. PHMSA said such mistakes "could result in material being shipped in 
containers that are not designed to safely store it, or could lead first responders to follow the 
wrong protocol when responding to a spill." 
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The newest threat on the horizon for the Hudson River and Port of New York might be, not an 
oil product, but a by-product. Fracked oil and gas wells produce a tremendous amount of toxic 
wastewater that must be heavily treated before it can be released into the environment. Along 
with toxic fracking chemicals and heavy metals released from bedrock, radioactive wastes might 
also be present. 

Given the unprecedented increase in rail and barge transport of oil through the planning area, and 
given the new products and wastes being transported, impacts to species hold far greater risk 
than was the case just a few years ago. This new information serves to heighten the need for 
timely compliance with the ESA provisions designed to protect our most vulnerable wildlife. 
 

Listed species possibly affected by spill response actions 
The following federally listed and proposed species could be affected by emergency response to 
a crude oil spill from a train derailment, or barge or tanker accident in the NY/NJ ACP area.  
 
Atlantic sturgeon (Acipenser oxyrinchus oxyrinchus), endangered 
Shortnose sturgeon (Acipenser brevirostrum), endangered 
Green sea turtle (Chelonia mydas), threatened  
Hawksbill sea turtle (Eretmochelys imbricata), endangered 
Kemp’s Ridley sea turtle (Lepidochelys kempii), endangered 
Leatherback sea turtle (Dermochelys coriacea), endangered 
Loggerhead sea turtle (Caretta caretta), threatened 
Blue whale (Balaenoptera musculus), endangered 
Fin whale (Balaenoptera physalus), endangered 
Humpback whale (Megaptera ovaeangliae), endangered 
North Atlantic right whale (Eubalaena glacialis), endangered 
Sei whale (Balaenoptera borealis), endangered 
Sperm whale (Physeter macrocephalus), endangered 
Piping plover (Charadrius melodus), threatened 
Red knot (Calidris canutus rufa), proposed threatened 
Roseate tern (Sterna dougallii), endangered 
Seabeach amaranth (Amaranthus pumilis), threatened  
 

Atlantic Sturgeon 
The Atlantic sturgeon, listed as endangered in 2010, is a large, long-lived, anadromous fish that, 
in the Hudson River, can reach lengths of 6-8 feet and weigh over 200 pounds. National Oceanic 
and Atmospheric Administration, “Endangered and Threatened Wildlife and Plants; Proposed 
Listing Determinations for Three Distinct Population Segments of Atlantic Sturgeon in the 
Northeast Region,” Federal Register 75 (193): 61872-61903, 2010 (“NOAA, Proposed listing, 
Atlantic sturgeon, 2010”). Atlantic sturgeon may live to 60 years and don’t begin to reproduce 
until 11-21 years of age. The species is dependent on clean water, and a mixture of river and 
ocean-bottom substrates, from mud, to gravels, to cobbles, for successful feeding, migration, and 
spawning.  
 
Historically, once-abundant populations of Atlantic sturgeon were devastated by a commercial 
fishing industry that peaked in the late 1800s, and river impoundments, which blocked access to 
spawning grounds.  Biologists have estimated that in 1890, 6,000-8,000 females were part of the 
Hudson River spawning stock. Today, scientists estimate there are 870 reproductive adults, 
including approximately 270 females, in the Hudson. NOAA Fisheries, Atlantic Sturgeon New 



7 

York Bight Distinct Population Segment: Endangered, Fact Sheet. Today, habitat degradation 
and loss, and vessel strikes, are the biggest threats to the Atlantic sturgeon in the Hudson. 
Despite the dramatic decline of the species from its pre-nineteenth century numbers, the Hudson 
River population is one of the healthiest remaining in the species’ range, relatively speaking. 
NOAA, Proposed listing, Atlantic sturgeon, 2010.  This makes it all the more important to assure 
that the NY/NJ ACP does not contribute to the harm of Atlantic sturgeon.  
 
In the mid-Atlantic region, Atlantic sturgeon spawn between April and May. Adults migrate to 
spawning grounds between the salt-water front and the river’s fall line. Spawning sites are in 
moderate current at depths of 11-27 m. In the 2011 NY/NJ ACP, a “Sensitivity Map” of the 
Hudson River shows Atlantic sturgeon spawning areas as far upriver as the town of Hudson. 
2011 NY/NJ ACP, Map 12 to Tab B to Appendix V to Annex E, “Hudson River/Hudson.” Eggs 
are deposited on and adhere to hard substrates such as cobble. Clean, cold water is important to 
larval development.  
 
Migrating larvae, traveling downstream at night, depend on gravel substrates for cover from 
predators during the day. Juveniles then occupy brackish waters for a few months to years. After 
spawning, adult males may remain in the river or upper estuary until fall, although females leave 
within 4-6 weeks after spawning. Sub-adults and adults, when not spawning, generally inhabit 
estuaries and shallow, near-shore coastal waters (10-50 m depth). NOAA, Proposed listing, 
Atlantic sturgeon, 2010. 
 
Atlantic sturgeon are benthic feeders, filtering mud in their quest for food items such as 
mollusks, gastropods, amphipods, isopods, and fish. They typically feed at depths of 10-50 m. 
Degradation, pollution, and disturbance of the benthic environment in which the prey of sturgeon 
live may have harmful effects on sturgeon. NOAA, Proposed listing, Atlantic sturgeon, 2010. 
Atlantic sturgeon in the Hudson are part of the New York Bight Distinct Population Segment 
(DPS), which includes the watersheds draining into Long Island Sound, the New York Bight, 
and Delaware Bay. In the New York Bight DPS, the leading threats to habitat are poor water 
quality and dredging. NOAA, Proposed listing, Atlantic sturgeon, 2010. 
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Discharges of pollutants can “affect sturgeon at various life stages depending on the extent of the 
threat and the life stage affected.” NOAA, Proposed listing, Atlantic sturgeon, 2010, p. 61882. 
New York Harbor, in particular, has poor water quality for Atlantic Sturgeon. NOAA, Proposed 
listing, Atlantic sturgeon, 2010, p. 61897. 
 
Dredging is another leading threat to Atlantic sturgeon in the New York Bight DPS. “Dredging 
and filling operations can impact important features of … habitat because they disturb benthic 
fauna, eliminate deep holes, and alter rock substrates necessary for spawning.” NOAA, Proposed 
listing, Atlantic sturgeon, 2010, p. 61883. Dredging may not only harm habitat, but also can 
result in the direct take of Atlantic sturgeon.  
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Shortnose Sturgeon 
The shortnose sturgeon was listed as endangered throughout its range in 1967 under the 
Endangered Species Preservation Act. Office of the Secretary, Native Fish and Wildlife, 
Endangered Species, Federal Register Vol. 32, No. 48, March 11, 1967.  As with the Atlantic 
sturgeon, the commercial fishing industry that peaked in the late 1800s dramatically reduced 
populations of the shortnose sturgeon from historic numbers. Today, the greatest threats to the 
shortnose sturgeon in the Hudson River are impacts to habitat, including poor water quality and 
dredging. Shortnose Sturgeon Status Review Team, A Biological Assessment of shortnose 
sturgeon (Acipenser brevirostrum). Report to National Marine Fisheries Service, Northeast 
Regional Office, 2010 (“Shortnose Sturgeon SRT 2010”).   
 
The shortnose sturgeon requires a similar environment, and has a similar life history, to the 
Atlantic sturgeon. In the Hudson River, the shortnose sturgeon depends on an array of habitats, 
from freshwater spawning areas to brackish waters that become increasingly saline downstream, 
to near-coastal ocean environments. Degradation of habitat and water quality in any of these 
zones of the Hudson River and New York Bight could harm the shortnose sturgeon. Shortnose 
Sturgeon SRT 2010.  
 
This species is the smallest sturgeon in eastern North America. It grows up to 50 pounds and five 
feet in length, though rarely longer than 3.5 feet in New York. Females may live as long as 67 
years, but males rarely live past 30 years. The maximum age documented in the Hudson is 37 
years. Shortnose Sturgeon SRT 2010. 
 
Males reach maturity along a clinal gradient from south to north; in South Carolina, males 
mature at 3-5 years, and in the St. John River, Canada, at 10-11 years. Hudson River males likely 
mature intermediate between these two ranges. Males first spawn about 1-2 years after reaching 
maturity. Females mature at 7-10 years in the Hudson River, but do not spawn until about 5 
years later. Females generally spawn every three years; males may spawn annually. Shortnose 
Sturgeon SRT 2010. 
 
During winter, shortnose sturgeon in the Hudson form tight aggregations in deeper, freshwater 
river segments, with little movement or foraging activity. However, between April and May, 
sturgeon move upriver from the mid-Hudson to spawning sites north of Coxsackie. Spawning 
occurs over hard substrates such as gravel, rubble, or cobble. As with Atlantic sturgeon, 
shortnose sturgeon larvae appear to utilize the interstitial spaces in gravel and cobble river 
bottoms to hide from predators. Shortnose Sturgeon SRT 2010. 
 
Juvenile shortnose sturgeon are believed to remain upstream in freshwater habitats for about one 
year, with tolerance for salinity increasing with age. In the Hudson, juveniles appear to prefer 
deep channels over sand and mud substrate. The relatively high rate of mortality in the young-of-
year/juvenile age classes “underscore the need to protect early life stages … and have 
implications for management actions such as habitat protection and restoration.” Shortnose 
Sturgeon SRT 2010, p. 19.  
 
Shortnose sturgeon are benthic feeders; their food includes aquatic insect larvae, plants, snails, 
shrimp, and crayfish. They feed primarily over sandy-mud bottoms, which support benthic 
invertebrates. Immature sturgeon in particular feed indiscriminately, taking in large amounts of 
mud and stones along with prey items.  
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Shortnose sturgeon range in the Hudson River from the southern tip of Manhattan up to the 
Federal Dam at Troy. Shortnose Sturgeon SRT 2010. 
 

Sea Turtles 
Five species of sea turtle move into New York and New Jersey coastal waters from mid-May to 
November. NMFS Biological Opinion, Tappan Zee Bridge Replacement Project, June 22, 2012 
(“NMFS BO 2012”). These species are the green sea turtle, hawksbill sea turtle, Kemp’s Ridley 
sea turtle, leatherback sea turtle, and loggerhead sea turtle.  N.Y. Dept. of Environmental 
Conservation, Sea Turtles, 2014. Sea turtles in coastal waters of New York and New Jersey are 
vulnerable to threats such as pollution, increases in turbidity, and disturbance of feeding grounds. 
NMFS BO 2012.  Dredging can directly kill sea turtles, or degrade habitat utilized by sea turtle 
prey. Sea turtles are also subject to boat strikes. Where sea turtles utilize ACP area beaches, 
pollution, trampling, driving over beaches, and other actions that temporarily or permanently 
degrade beach habitat, may also harm sea turtles.  
 
The green sea turtle, listed as threatened, inhabits shallow waters such as shoals and lagoons with 
submerged vegetation, and prefers the protected waters of inlets, bays and estuaries. NY DEC 
green sea turtle fact sheet, 2014. This species is the only sea turtle to feed exclusively on plants. 
In coastal waters, green sea turtles are benthic feeders. NOAA Fisheries, Green Turtle (Chelonia 
mydas), 2013.  
 
The endangered hawksbill sea turtle appears only rarely in New York waters. NY DEC, Atlantic 
hawksbill sea turtle fact sheet, 2014.  
 
The endangered Kemp’s Ridley sea turtle appears to be most strongly associated with Long 
Island Sound, where juveniles may spend several years. NY DEC, Atlantic Ridley sea turtle fact 
sheet, 2014.   
 
Endangered leatherback sea turtles are recorded for waters off New York and New Jersey at the 
mouth of the Hudson River, along the south shore of Long Island, and south along the Jersey 
shore. US Fish and Wildlife Service, Species Profile, Leatherback Sea Turtle, 2014.   
 
The threatened loggerhead sea turtle is the only sea turtle species to still nest regularly on the 
Atlantic coast, from New Jersey southward. NY DEC Loggerhead sea turtle fact sheet, 2014; 
Conserve Wildlife Foundation of New Jersey, New Jersey Endangered and Threatened Species 
Field Guide, Atlantic Loggerhead Turtle, 2014. The loggerhead’s possible breeding activity in 
the ACP area makes this species potentially vulnerable not only to degradation of the marine 
environment, but also to modification of onshore, nesting areas by activities such as oil 
containment and other oil spill response measures.   
 
 Whales 
Six federally listed whales live in or travel through near-shore waters and waters reaching to the 
territorial sea boundary offshore of New York and New Jersey. These whales are the blue whale, 
fin whale, humpback whale, North Atlantic right whale, sei whale and sperm whale. Acoustic 
studies in recent years have documented not only the presence, but surprisingly high densities of 
some whale species. National Geographic Daily News, Whales Throng New York City Area, 
Surprising Scientists, May 6, 2011. These scientists have recorded the calls of, among others, the 
blue whale, humpback whale, North Atlantic right whale, and sei whale. Some of these whales 
have been documented within 10 miles of New York City.  
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Blue whales are listed as endangered. These enormous marine mammals reach lengths greater 
than 100 feet and weigh 100-150 tons. Blue whales are baleen feeders. They are generally 
thought to be found only farther offshore, into the territorial waters of the United States. 
Conserve Wildlife Foundation of New Jersey, New Jersey Endangered and Threatened Species 
Field Guide, Blue Whale, 2014. However, recent bioacoustic studies (see above) may be 
changing our understanding of blue whale’s use of waters closer to shore. Current threats to blue 
whales include gear entanglement, ship collisions, pollution, noise, and overfishing. Pollution, 
including oil spills and chemicals used to address oil spills, could harm the prey blue whales feed 
on. Within the North Atlantic, the population of blue whales is estimated to be about 500 
individuals. NOAA Fisheries, Blue Whale, (Balaenoptera musculus), 2014. 
 
Fin whales, or finback whales, listed as endangered, are second in size only to blue whales, 
reaching 70 feet in length. These are fast-moving and deep-diving whales. They are occasionally 
seen in Long Island waters, and sometimes strand on the south shore of Long Island. NY DEC 
Finback whale fact sheet, 2014. The minimum population for the western North Atlantic fin 
whale stock is 1,678. Population trends are unknown, and little is known about their use of 
waters off the coast of New York and New Jersey. Fin whales may be using these coastal waters 
as a migratory pathway between summer feeding grounds in the north and winter breeding 
grounds in the south. Conserve Wildlife Foundation of New Jersey, New Jersey Endangered and 
Threatened Species Field Guide, Fin Whale, 2014. Whereas commercial whaling was historically 
the greatest threat to this species, today the greatest threat in most ocean waters is vessel strikes, 
gear entanglement, reduced prey abundance due to overfishing, habitat degradation, and 
disturbance from low-frequency noise. NOAA Fisheries, Fin Whale, (Balaenoptera physalus), 
2014.  
 
In the western North Atlantic, humpback whales, listed as endangered, spend spring, summer, 
and fall feeding off the eastern coast of North America, including New York and New Jersey. 
This whale species is regularly seen close to the coastline. The population estimate for the North 
Atlantic is 11,500 whales. As with other endangered whales, the greatest current threats to the 
humpback are gear entanglement, ship strikes, disturbance from whale watching, and habitat 
degradation. Underwater acoustic impacts may also be harming humpback whales. NOAA 
Fisheries, Humpback Whale, (Megaptera novaeangliae), 2014.  
 
North Atlantic right whales, listed as endangered, are a coastal-dwelling, baleen whale species. 
They are found in large bays and estuaries, and do not generally occur in very deep water. In the 
western North Atlantic, right whales feed during spring, summer, and fall near the northeastern 
United States coast. In winter, some migrate south to waters off Florida and Georgia, but some 
remain in the northern feeding grounds. This species is among the most critically endangered in 
the world. A 1999 study found that despite institution of protections against whaling going back 
several decades, and some slow signs of recovery, between the 1980s and 1990s, the species 
appeared to be declining again. Only 300 North Atlantic right whales are believed to exist in the 
world. Conserve Wildlife Foundation of New Jersey, New Jersey Endangered and Threatened 
Species Field Guide, North Atlantic Right Whale, 2014. The species faces an array of threats 
similar to other whales: ship collisions, gear entanglement, habitat degradation, contaminants, 
noise, and disturbance from whale-watching. NOAA Fisheries, North Atlantic Right Whale, 
(Eubalaena glacialis), 2014. 
 
The sei whale is listed as endangered. It is generally an inhabitant of deeper waters and is not 
usually encountered in coastal waters. The sei is a fast-swimming baleen whale. Relatively little 
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appears to be known about this species, particularly in the western North Atlantic. Worldwide, 
there are an estimated 80,000 individuals. The greatest current threats to the sei whale are ship 
strikes and gear entanglement. NOAA Fisheries, Sei Whale, (Balaenoptera borealis), 2014. 
The sperm whale, listed as endangered, is a toothed whale generally not encountered in coastal 
waters. Within the North Atlantic, sperm whales may be found east of Delaware and up to the 
mid-Atlantic bight in spring. In the fall, sperm whale occurrence south of New England is at its 
highest levels. Sperm whales tend to remain at the edge of the continental shelf, in water 3,000-
6,000 feet deep. Ship strikes remain a threat to the species, nonetheless, as does entanglement 
with fishing gear. NOAA Fisheries, Sperm Whale, (Physeter macrocephalus), 2014; Conserve 
Wildlife Foundation of New Jersey, New Jersey Endangered and Threatened Species Field 
Guide, Sperm Whale, 2014. 
 
 Birds 
Two federally listed birds, the threatened piping plover and the endangered roseate tern, and one 
bird species proposed for listing as threatened, the red knot, are found in the NY/NJ ACP area, 
and may be affected by activities associated with spill response. The piping plover and roseate 
tern nest on open beaches. In New York, the piping plover nests on Long Island, from Queens 
eastward. About 200 piping plover pairs nest in New York. Development, recreational activities, 
and off-road vehicles are the major threats to this species. NY DEC piping plover fact sheet, 
2014.  
 
The roseate tern nests on salt marsh islands and sparsely vegetated beaches. In New York, the 
roseate tern is known to breed at only a few locations on Long Island. Threats to the species 
include vegetation changes to its nesting habitat, predation, and competition with gulls. NY DEC 
roseate tern fact sheet, 2014.  
 
Unlike the piping plover and the roseate tern, the red knot is a migrant, not a breeder, in the 
NY/NJ ACP area. The red knot makes one of the longest migrations known, traveling between 
Tierra del Fuego, its wintering grounds, to breeding grounds in the central Canadian Arctic. The 
species makes a crucial stopover in the mid-Atlantic region to replenish its energy stores mid-
migration. The Delaware Bay, with its once-abundant horseshoe crab stock, is the red knot’s 
main stopover location. US Fish and Wildlife Service, Rufa Red Knot, 2014. However, the 
species does appear during migratory periods in New York (Long Island). Birding Dude: Banded 
Red Knots on Long Island, NY. Nov. 7, 2013. Habitat for the red knot during its migratory 
stopovers is intertidal marine areas near estuaries and bays. Cornell Laboratory, All About Birds, 
Red Knot, 2014.  In its migration habitat, leading threats are overharvest of its major food item, 
the horseshoe crab, and habitat degradation and loss, including harm to habitat from oil spills. 
The species was proposed for listing in September 2013.  
 
 Plants 
Seabeach amaranth is a threatened plant species. In New York it is found on sand beaches in 
Long Island. It is a species of the dynamic barrier beach zone, colonizing areas just above the 
high tide mark. It also lives in open overwash areas behind the foredune. It shares this habitat 
with the piping plover and the roseate tern, two other federally listed species. The amaranth is at 
risk from habitat degradation and loss, including development, trampling, and use of vehicles on 
beaches. U.S. Fish and Wildlife Service, NY Field Office, Seabeach Amaranth, 2014; NY 
Natural Heritage Program, Seabeach Amaranth, 2014.  
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 Possible impacts to listed species from spill response actions 
The complex geography, hydrology, and ecology of the Hudson River make it an especially 
difficult environment in which to administer an emergency spill response that avoids causing 
further harm to sensitive species.  It is vital to know how the complexities of the spill 
environment may interact with different spill response strategies, including specific mechanical, 
chemical, and biological applications, which could affect species in different ways.  
 
The Hudson River is under tidal influence all the way upriver from Manhattan to Albany, a 
distance of 150 miles. Technically speaking, the Hudson is not so much a river but an estuary, in 
which salt water currents push upstream for varying distances, depending on the timing of the 
tidal cycle, season of the year, and the volume of freshwater flowing downstream.   
 
Chemicals in water, including spilled crude oil as well as dispersants and dispersed oil, may 
behave differently depending on the degree of salinity. The degree of salinity in the river may 
not be predictable at any given time and at any given location. It is vital to know how different 
substances used in spill response will behave in water depending on the degree of salinity, and 
how this, in turn, may affect species.  
 
The shifting current in the Hudson is also of concern with regard to direction of flow. Installation 
of booms to protect sensitive areas from spilled crude may be more or less effective, or even 
harmful, depending on location, timing, tidal cycle, and direction and volume of flow in the 
river. It is important to know whether the habitat of listed species could actually be harmed by 
deployment of booms, especially if deployment occurs without regard to the dynamic nature of 
the river and bay environment.  
 
Human activities that diminish water quality and degrade vital habitat in the Hudson River and 
the near-shore coastal areas of the New York Bight could have harmful effects on Atlantic 
sturgeon, shortnose sturgeon, and sea turtles. Pollution, including substances used to disperse 
spilled crude oil could pose short or long-term risks to these species, through direct, toxic effects, 
or through harm to prey species and degradation of prey habitat.  
 
Mechanical removal of oil, including dredging of important benthic environments, could disturb 
or destroy feeding and spawning areas for both Atlantic and shortnose sturgeon.  
 
Sea turtles, like sturgeon, are also at risk from dredging, which may directly kill them, or degrade 
their habitat. Conserve Wildlife Foundation of NJ, Atlantic Loggerhead Turtle, 2014.  
 
Heavy crude oil, such as that extracted from the Alberta tar sands region, if spilled in the NY/NJ 
ACP area from a train derailment or barge or tanker accident, could require both chemical and 
mechanical treatment to remove. Heavy crude tends to sink to the bottom when spilled in water.  
Removal efforts, in addition to the initial harm of the spill itself, could be devastating to species, 
such as sturgeon, which are sensitive to poor water quality and require specific substrates in 
specific locations to meet life history stages. Dredging could harm spawning sites, eggs, larvae, 
juveniles, and foraging adults.  
 
Beach cleanup operations, such as may follow a crude oil spill, can destroy turtle nests, and 
piping plover and roseate tern nests. Vehicle activity can crush nests and eggs, cause harassment 
of birds, and leave tire ruts that that inhibit movement of loggerhead turtle hatchlings to sea. 
Conserve Wildlife Foundation of NJ, Atlantic Loggerhead Turtle, 2014. Digging and removal of 
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beach sand and salt marsh sediments, if contaminated with oil washed or sprayed up from the 
ocean, can also harm listed birds and sea turtles, directly or indirectly.  
 
Oil spills near the mouth of the Hudson River or farther out from the coast may occur due to a 
tanker accident, or oil may be carried out to sea on river and tidal currents. Spill response, in 
addition to oil spills themselves, may prove harmful to listed whales, if the marine mammals 
swim through waters contaminated with either harmful dispersants or dispersed oil.  
 

The National and Area Contingency Plans 
 

The National Oil and Hazardous Substances Pollution Contingency Plan (NCP) is the federal 
government’s master plan for addressing oil and other hazardous substance spills in the U.S. 
Among its many functions, the NCP defines federal agency roles, creates Regional Response 
Teams, requires the development of area contingency plans (“ACPs”), and establishes general 
responsibilities of on-scene coordinators. See 40 CFR Part 300.  
 
A 2001 Inter-agency Memorandum of Agreement Regarding Oil Spill Planning and Response 
Activities Under the Federal Water Pollution Control Act’s National Oil and Hazardous 
Substances Pollution Contingency Plan and the Endangered Species Act (“ESA MOA”) outlines 
a process for assuring that oil spill response planning and implementation is in full compliance 
with the Endangered Species Act. The agreement makes it the responsibility of committees that 
develop and implement ACPs “to identify and incorporate plans and procedures to protect listed 
species and designated critical habitat during spill planning and response activities.” ESA MOA 
at A-92; see also 2011 NY/NJ ACP at 4860. The MOA acknowledges that implementation of an 
ACP may affect listed species. Therefore, “[b]y consulting on the anticipated effects prior to 
implementing response actions, decisions can be made rapidly during the spill, harm from 
response actions can be minimized, and implementation of response strategies specifically 
designed to protect listed species and critical habitat can be achieved.” Id. at A-96. 
 
Specific steps outlining the consultation process are described in the MOA. An area committee 
chair (also serving as the pre-designated Federal on-scene coordinator) should first, in writing, 
describe the planning area in question and request that the Services provide a list of all 
endangered and threatened species that are present in that planning area. Id. The area committee 
and Services will then work jointly to gather and analyze appropriate data for assessing whether 
spill response activities may adversely affect any listed species or designated critical habitat. Id. 
at A-97. If “it cannot be determined that adverse effects will not occur during a response action,” 
the agency and the Services must enter into formal, programmatic consultation (described 
below). Id. Additional consultation may be needed if new species or habitat in the planning area 
are listed or if there are changes to planned response activities. Id. at A-97 – A-98.  
 
Inexplicably, despite the existence of an ACP covering New York Harbor for decades, and 
despite the ACP recognizing the existence of these requirements, at 1670.30, consultation has 
never been completed. Nonetheless, numerous activities contemplated in the 2011 NY/NJ ACP 
may affect, and may adversely affect, listed species. In fact, the ACP recognizes that the 
protection of sensitive areas is “one of the most important considerations during an oil discharge 
release.” 2011 NY/NJ ACP at 3210. Unfortunately, until consultation is complete, there is no 
way to be certain that sensitive areas important for the area’s most vulnerable wildlife have been 
identified and will be protected. In addition, the toxicity of many chemical agents that may be 
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used during a spill response have not yet been evaluated for their impacts on listed species 
present there. 
 
The ACP contemplates the use of any dispersant listed on the NCP Product Schedule list at 40 
C.F.R. 300.910. 2011 NY/NJ ACP at 1640 and 3260. Several of the dispersants listed there have 
been known for years to have impacts on wildlife, possibly including listed species. Despite past 
problems encountered with dispersant use, EPA maintains this outdated list of dispersants pre-
approved for use in the case of emergency spill response. See 40 C.F.R. 300.910. EPA has never 
consulted on the impacts of these specific dispersants on listed species, and hence the presence of 
a dispersant on the Schedule does not in any way indicate that such dispersants have no adverse 
impacts on listed species. The ACP claims that dispersants will only be used if such use will 
reduce impacts below what would have occurred through manual manipulation alone. 2011 
NY/NJ ACP at 1640. But in the absence of prior consultation, it is impossible for an on-scene 
coordinator to understand the risks or impacts that various dispersants might have on listed 
species. 
 
Surfactants are used on calmer waters to corral oil into pockets, which can prevent spread and 
make recovery easier. 2011 NY/NJ ACP at 1630.30. While noting that no surfactants have been 
approved for use in the planning area, the ACP specifically notes that surfactants may be used to 
reduce impacts of spills on ecosystems. Absent the completion of consultation, the adverse 
effects on listed species of various surfactants in sensitive ecosystems remain unevaluated.  
 
Biological additives and bioremediation remain fairly new oil spill response measures. Their 
impacts to species remain largely unexplored. No biological additives or bioremediation agents 
have been pre-approved for use in the planning area. 2011 NY/NJ ACP at 1640.20 and 1640.40. 
Still, biological additives or bioremediation agents might be used in response to a spill. Suffice it 
to say, the introduction of exotic microorganisms or other biological agents into an ecosystem 
could have profound, cascading impacts on listed species and other wildlife. 
 
In situ burning involves the burning of oil, generally on water, at or where it was spilled, 
generally while contained by fire-resistant booms. Burning agents may also be employed for a 
higher degree of combustion. In 1996, informal consultation was completed on a 1995 
memorandum of understanding governing the use of in situ burning, including in the planning 
area. The informal consultation found no adverse effects to listed species from implementation of 
the MOU. That consultation, however, did not involve FWS and only reviewed listed whale and 
sea turtle species. Listed species in the planning area currently include many additional species, 
thus requiring reinitiation of consultation on this action. See 40 C.F.R § 402.16. Moreover, even 
if a finding of no adverse affects on turtles may have been reasonable in 1996, reported incidents 
of sea turtles being injured or killed as a result of in situ burning activities related to the 
Deepwater Horizon spill response clearly indicate that such activities can and do harm listed 
species. Consequently, neither the Lead Agencies nor the Services can reasonably conclude that 
in situ burning is not likely to adversely affect listed species. 
 
The Plan also contemplates a series of largely unspecified testing and training operations inside 
the planning area. Training or testing exercises that involve any of the above-listed activities 
could have impacts similar to those in a live response situation. 
 
“Best response” goals are laid out in the ACP. 2011 NY/NJ ACP at 1620. “Sensitive areas 
protected” is listed as one of the goals for achieving a “best response.” Again, absent 
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consultation, there is no way for spill responders to be certain where sensitive areas, like habitat 
for listed species, even are. Until consultation is complete, this best response factor remains 
impossible to comprehensively address. 
 
Finally, it should be noted that the Commandant of the Coast Guard or the Administrator of the 
EPA are empowered to declare an incident in the planning area to be a Spill of National 
Significance. Such a declaration makes available additional resources for responding quickly to 
such a catastrophic event. One of the factors that can trigger such a declaration is threats to 
wildlife. 2011 NY/NJ ACP at 1420.1. However, until consultation is complete, there can be no 
assurance that the area’s rarest and most vulnerable wildlife has even been identified for 
consideration by either federal agency. This could prevent a Spill of National Significance from 
timely designation and from ever receiving the resources necessary to properly and effectively 
address it. 
 
LEGAL BACKGROUND 
 

The Endangered Species Act 
Congress enacted the Endangered Species Act in 1973 to provide for the conservation of 
endangered and threatened fish, wildlife, plants and their natural habitats.  16 U.S.C. §§ 1531, 
1532.  The ESA requires the Services to add species to the lists of endangered and threatened 
species.  Id. § 1533(a).  The ESA imposes substantive and procedural obligations on all federal 
agencies and persons with regard to listed species and their critical habitats.  See id. §§ 
1536(a)(1), (a)(2) and 1538(a); 50 C.F.R. § 402.10. 
 

Section 7(a)(2) Duty to Ensure No Jeopardy to Listed Species 
Each federal agency has a duty to consult with the Services to ensure that “any action authorized, 
funded, or carried out by such agency . . . is not likely to jeopardize the continued existence of 
any endangered species or threatened species or result in the destruction or adverse modification 
of [critical] habitat of such species . . . .” 16 U.S.C. § 1536(a)(2). The definition of agency 
“action” is broad and includes “all activities or programs of any kind authorized, funded, or 
carried out, in whole or in part” including “the granting of licenses, contracts, leases, easements, 
rights-of-way, [or] permits” and any “actions directly or indirectly causing modifications to the 
land, water, or air.” 50 C.F.R. § 402.02. 
 
Each federal agency must review its actions at “the earliest possible time” to determine whether 
any action “may affect” listed species or their critical habitat in the “action area.” 50 C.F.R. § 
402.14(a). The “action area” encompasses all areas that would be “affected directly or indirectly 
by the Federal action and not merely the immediate area involved in the action.” § 402.02. The 
term “may affect” is broadly construed to include “[a]ny possible effect, whether beneficial, 
benign, adverse, or of an undetermined character,” and thus is easily triggered.  Interagency 
Cooperation – Endangered Species Act of 1973, As Amended, 51 Fed. Reg. 19,926 (June 3, 
1986).  If a “may affect” determination is made, “consultation” is required.  
 
Where an agency retains discretion to act on behalf of listed species and continues to act 
pursuant to that discretion on an ongoing basis, such ongoing agency action triggers consultation. 
Examples of agency actions with an ongoing duty to consult include: forest management plans, 
because an agency has discretion to amend such plans, Pacific Rivers Council v. Thomas, 30 
F.3d 1050, 1055 (9th Cir. 1994); pesticide registrations, because an agency has discretion to alter 
or cancel such registrations, Washington Toxics Coalition v. Envt’l Prot. Agency, 413 F.3d 1024, 
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1032 (9th Cir. 2005); and fishing permits, because an agency has discretion to condition such 
permits to benefit species, Turtle Island Restoration Network v. Nat’l Marine Fisheries 
Serv., 340 F.3d 969, 977 (9th Cir. 2003). Therefore, wherever an agency retains and exercises 
ongoing discretion under a plan or program to act on behalf of listed species, the duty to consult 
is also ongoing. 
 
Consultation is a process involving the federal agency proposing to take an action, labeled the 
“action agency,” and the Services.  During consultation agencies must “use the best scientific 
and commercial data available.” 16 U.S.C. § 1536(a)(2).  
 
If the action agency concludes that the proposed action is “not likely to adversely affect” the 
species, then the Services must concur in writing with this determination in order to avoid formal 
consultation. 50 C.F.R. §§ 402.13(a) and 402.14(b). If the Services concur in this determination, 
then consultation is complete. Id. § 402.13(a). If the Services’ concurrence in a “not likely to 
adversely affect” finding is inconsistent with the best available science, however, any such 
concurrence must be set aside. See 5 U.S.C. § 706(2).  
 
If an action agency concludes that the action is “likely to adversely affect” listed species or 
critical habitat, it must then enter into “formal consultation.” 50 C.F.R. §§ 402.12(k), 402.14(a). 
The threshold for triggering the formal consultation requirement is “very low;” “any possible 
effect . . . triggers formal consultation requirements.” 51 Fed. Reg. 19,926. “Formal 
consultation” commences with the action agency’s written request for consultation and 
concludes with the Services’ issuance of a “biological opinion.” 50 C.F.R. § 402.02.   
The biological opinion issued at the conclusion of formal consultation states the opinion of the 
Services as to whether the effects of the action are “likely to jeopardize the continued existence 
of listed species or result in the destruction or adverse modification of critical habitat.” Id. § 
402.14(g)(4). To “jeopardize the continued existence of” means “to engage in an action that 
reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of both 
the survival and recovery of a listed species in the wild by reducing the reproduction, numbers, 
or distribution of that species.” Id. § 402.02. 
 
The “effects of the action” include all direct and indirect effects of the proposed action, plus the 
effects of actions that are interrelated or interdependent, added to all existing environmental 
conditions, that is, added to the environmental baseline. “The environmental baseline includes 
the past and present impacts of all Federal, state, and private actions and other human activities 
in the action area  . . . .” “Interrelated actions are those that are part of a larger action and depend 
on the larger action for their justification.”  “Interdependent actions are those that have no 
independent utility apart from the action under consideration.”  The effects of the action must be 
considered together with “cumulative effects,” which are “those effects of future State or private 
activities, not involving Federal activities, that are reasonably certain to occur within the action 
area of the Federal action subject to consultation.” Id. § 402.02. 
 
If jeopardy is likely to occur, the Services must prescribe in the biological opinion “reasonable 
and prudent alternatives” to avoid “take” of listed species. Id. § 402.14(g). If the Services 
concludes that a project is not likely to jeopardize listed species, it must provide an “incidental 
take” statement with the biological opinion, specifying the amount or extent of incidental take, 
“reasonable and prudent measures” necessary or appropriate to minimize such take, and the 
“terms and conditions” that must be complied with by the action agency to implement any 
reasonable and prudent measures. 16 U.S.C. § 1536(b)(4), 50 C.F.R. § 402.14(i). 
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Section 9 Prohibition on the Take of Listed Species 

Section 9 of the ESA specifically prohibits the “take” of endangered or threatened species, 16 
U.S.C. § 1538(a)(1)(B), a term broadly defined to mean “to harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.”  16 U.S.C. § 
1532(19). The term “harm” includes “significant habitat modification or degradation where it 
actually kills or injures wildlife by significantly impairing essential behavioral patterns, 
including breeding, feeding or sheltering.” 50 C.F.R. § 17.3. The term “harass” means “an 
intentional or negligent act or omission which creates the likelihood of injury to wildlife by 
annoying it to such an extent as to significantly disrupt normal behavioral patterns which 
include, but are not limited to, breeding, feeding, or sheltering.” Id. The ESA’s legislative history 
supports “the broadest possible” reading of “take.” Babbitt v. Sweet Home Chapter of Cmtys. for 
a Great Or., 515 U.S. 687, 704-05 (1995). “Take” includes direct as well as indirect harm and 
need not be purposeful. Id. at 704.  
 
Any person who knowingly commits these acts is liable for take and subject to substantial civil 
and criminal penalties, including imprisonment. 16 U.S.C. §§ 1540(a), (b); Bennett v. Spear, 520 
U.S. 154, 170 (1997). “Person” is defined in the ESA to include “any officer, employee, agent, 
department, or instrumentality of the Federal Government . . . .” 16 U.S.C. § 1532(13). 
In addition, courts have repeatedly held that government actions authorizing third parties to 
engage in harmful activities can constitute illegal take under Section 9. For example, a state 
agency committed take of endangered right whale when it licensed commercial fishing 
operations in a manner that was likely to result in harm to those whales. Strahan v. Coxe, 127 
F.3d 155, 164 (1st Cir. 1997), cert. denied, 525 U.S. 830 (1998). A federal agency caused take of 
endangered black-footed ferret when it registered pesticides, even though other persons actually 
distributed or used the pesticides. Defenders of Wildlife v. Admin’r, Envtl. Prot. Agency, 882 
F.2d 1294, 1301 (8th Cir. 1989). A state agency was liable for take for its licensing and 
regulation of trapping that resulted in third-party incidental take of Canada lynx.  Animal Prot. 
Inst. v. Holsten, 541 F. Supp. 2d 1073, 1080 (D. Minn. 2008). And a county’s inadequate 
regulation of beachfront artificial light sources was held to constitute take of listed turtles in 
violation of Section 9. Loggerhead Turtle v. City Council of Volusia County, 148 F.3d 1231, 
1253 (11th Cir. 1998). 
 
VIOLATIONS 
 
 The Lead Agencies Have Failed to Comply with ESA Section 7 
The USCG and the EPA each have a duty to ensure that their actions are not likely to jeopardize 
the continued existence of the many endangered and threatened species that exist in the planning 
area. The development and implementation of the New York and New Jersey Area Contingency 
Plan is clearly an agency action subject to the ESA’s consultation requirement. To fulfill their 
legal obligations, the Lead Agencies were required, at the earliest possible time, to determine 
whether implementation of the ACP is likely to adversely affect any listed species. If so, the 
agencies are required to enter formal consultation with the Services. 
 
The ACP sets in motion a variety of actions that are likely to adversely affect listed species, 
including but not limited to the use of dispersants, surfactants, biological additives and 
bioremediation, the deflection of spilled oil, in situ burning, dredging, field testing, and field 
training. Therefore, the lead agencies are required to formally consult with the Services. Having 
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failed to do so for more than two decades, despite the very ACP itself recognizing this legal 
requirement, is a glaring violation of section 7(a)(2) of the ESA. 
 
Further, the Lead Agencies clearly have ongoing discretion over the ACP, as demonstrated by, 
among other things, the ACP’s own suggestion that the ACP should be updated this year. In 
addition, nearly every action that might be taken in the field that may affect listed species is at 
the discretion of the on-scene coordinator, based, at least in part, on that action’s impact on 
natural resources, including listed species. The Lead Agencies are now required to initiate formal 
consultation with the Services and will remain in violation of the ESA until that consultation is 
complete. 
 

Failure to Comply with ESA Section 7 Leaves Government and Private Spill 
Responders Vulnerable to Section 9 Civil and Criminal Penalties 
 

As discussed above, any harm to a listed species can be considered “take” under the ESA and 
result in substantial civil and criminal penalties. Consultation and subsequent compliance with a 
biological opinion can shield both government and private employees from take liability. 
A biological opinion resulting from formal consultation which finds that an agency action may 
adversely affect a listed species may include an incidental take statement (“ITS’). An ITS 
includes a set of terms and conditions and reasonable and prudent measures to protect species 
and mitigate harm from the action. When an agency is in compliance with the terms and 
conditions and reasonable and prudent measures included in an ITS, take that is incidental to 
agency action does not create Section 9 take liability. In other words, compliance with an ITS 
acts as a shield to liability for incidental take. 
 
At this time, formal consultation is not completed and no ITS governing the ACP is in existence. 
Therefore, the shield from liability that an ITS could provide is not available to the agencies 
engaged in spill response activities. As such, those agencies and the private and government 
employees engaged in authorized spill response activities may be subject to take liability and the 
civil and criminal penalties that attach to that liability. For this reason too, the Lead Agencies 
should complete formal consultation as expeditiously as possible. 
 
PETITION TO AMEND AND UPDATE THE ACP 
 
The ACP calls for updating every three years. 2011 NY/NJ ACP at 1350. That means the 2011 
plan should be updated this year. The New York Governor too has made clear that the ACP 
needs immediate updating. However, the Governor’s call for updating the Plan this year has not 
yet been heeded by the Lead Agencies. The amount and type of oil, and even the direction oil is 
moving through the planning area waterways, all represent new information which should lead to 
substantial alterations in an updated plan. 
 
The Center and its members themselves represent “interested persons” according to the meaning 
given that term by 5 U.S.C. § 553(e) of the Administrative Procedures Act (“APA”). As such, 
the Center hereby petitions the Lead Agencies, under the APA, to begin immediately the process 
of updating the ACP. As consultation should be undertaken at the “earliest possible time,” 50 
C.F.R. § 402.14(a), the consultation process should begin simultaneously. We respectfully 
request a written response to this petition at the Lead Agencies earliest convenience. 
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CONCLUSION 
 
Rail and barge traffic through New York Harbor and on the Hudson River are increasing at a 
rapid rate. Novel oil products are being transported in increasing quantities. The risk of a spill, 
and consequently the need for spill response, are increasing greatly. While imperiled species 
often stand to benefit from oil and hazardous substance spill response, it is only through careful 
advanced planning that protection of species can be maximized and inadvertent harm to species 
minimized. Both the MOU governing spill response measures and the ESA and the ACP itself  
acknowledge that consultation with the Services is required over the adoption and 
implementation of the ACP. To date that consultation has not taken place, in clear violation of 
Section 7 of the ESA.  
 
The USCG and EPA should take immediate steps to come into compliance with the ESA by 
entering and completing consultation on the ACP. To that end, we stand ready to assist in any 
way we can. Please do not hesitate to contact us if we can provide additional information on this 
topic or otherwise assist in this matter rather than having to resort to the judicial remedies 
provided by the ESA.  We look forward to your prompt response.  
 
 

Sincerely, 
     
 

 

  
      Mollie Matteson 
      Senior Scientist 
      Center for Biological Diversity 

P.O. Box 188 
Richmond, VT 05477-0188 
tel: (802) 434.2388 
mmatteson@biologicaldiversity.org 
 

 
Cc:  Eileen Sobeck 

Assistant Administrator for Fisheries 
National Oceanic and Atmospheric Administration Fisheries Service 
1315 East West Highway 
Silver Spring, MD 20910 

 
Dan Ashe, Director 
U.S. Fish and Wildlife Service 
1849 C Street NW 
Washington, DC 20240 
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